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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Sri P. Saikia,  
      Sessions Judge,  
        Udalguri.  
 

Crl. Appeal No. 22/2018 

 

   (1) Sri Padum Rabha, 

   (2) Smti. Timeswari Rabha .........Appellants/ O.P. 

     -Vs-  

   Smti. Dhaneswari Rabha…Respondent/Aggrieved party.  

Appearance :  

 For the appellants    : Mr. M.C. Narzary, Advocate 

 For the respondent : Mr. M.P. Rabha, Advocate  

 Date of hearing      : 7.6.2019. 

 Date of judgment   : 6.7.2019 

 

J U D G M E N T 

 

1. This instant appeal has been preferred  U/S 29 of the Protection 

of Women from Domestic Violence Act,2005 by the appellants/ opposite 

parties Sri Padum Rabha and Smti. Timeswari Rabha against the 

respondent/aggrieved party Smti. Dhaneswari Rabha  for setting aside the 

impugned judgment and order dated 20.10.2018 passed by learned Judicial 

Magistrate, First Class, Udalguri in connection with D.V. Act Case No.15/2017 

directing the appellant/respondent to pay Rs.3000/- per month which includes 

house rent in favour of the respondent/aggrieved party.   

 

2. The brief facts leading to this appeal are that respondent as aggrieved 

persons had instituted DV case No.15/2017 under section 12 of Protection of 

Women From Domestic Violence Act 2005 and praying relief under sections 

12/18/19(1)(E)/19(8)/20(1)(a)/22 the Domestic Violence Act before the 
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learned JMFC, Udalguri. The aggrieved party submitted that she was married 

to the appellant/respondent No.1 in the year 1974. After the birth of the 

daughter of aggrieved party she started living separately from the 

appellant/respondent No.1 that is from 1993 and she started living with her 

daughter from 1999. After the birth of her daughter she was subjected to 

various cruelty by the appellant/respondent No.1 as he used to consume 

alcohol and in order to subject the aggrieved party to mental cruelty married 

respondent No. 2 whereby compelling the aggrieved party to leave her 

matrimonial house along with her daughter retaining all her stridhana which 

was gifted by her parents at the time of marriage. Therefore, the aggrieved 

party is praying for firstly possession of stridhana, secondly arrangement of 

separate accommodation i.e., right to residence, thirdly compensatory money 

of Rs. 5,00,000/- and fourthly, monthly maintenance of Rs.10,000/-. It is also 

stated that appellant/respondent No.1 is employed with Irrigation Department 

of Government of Assam.  

 

3. On receipt of the notice from the learned JMFC, Udalguri, the 

appellants/respondent entered their appearance and submitted a common 

written statement denying all the claims of the aggrieved party. Further, in 

their written statement appellant/respondent No.1 has admitted that his 

marriage was solemonised with the aggrieved party and subsequently he 

married the appellant/respondent No.2 who is staying with him as his second 

wife. According to appellant/respondent No.1, the aggrieved party left his 

society without any reasonable cause and, thus, the present petition is not 

maintainable. Appellants/respondent No.1 has further stated that since 

aggrieved party was never subjected to any kind of cruelty nor her stridhan 

was retained by appellant/respondent No.1, nor she was expelled from the 

matrimonial house by the respondents. The aggrieved party rather left the 

house of the appellant/respondent No.1 without any sufficient reason in 1993 

and, therefore,  the instant petition by the aggrieved party is liable to be 

dismissed as she has no right to claim relief U/S 18/19/20/22 of the Act.  
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 4. The learned trial court after going through the evidences which 

were adduced by the respondent/aggrieved person and 

appellants/respondent has passed the impugned judgment and order as 

stated above.  

 

5. Being aggrieved by and dissatisfied with the impugned 

judgment and order, the Appellants/Respondent have preferred this appeal 

on the following amongst other grounds:  

(i) For that the learned trial court has misconceived the law laid down in the 

PWD Act and passed the judgment and order erroneously.  

(ii) For that the Ld. Trial court has failed to appreciate the evidence of PWs 

and, as such, came to an erroneous decision.  

(iii) That That the appellants in their written statement clearly stated that the 

case of the aggrieved party is barred by Limitation Act, but  the learned trial 

court did not consider this vital aspect nor utter even a single word about the 

provision of Limitation Act and, thereby come to a wrong findings and, hence, 

the impugned judgment and order are liable to be quashed and set aside.  

iv) For that in any view of the matter the judgment and order of the learned 

trial court are not sustainable under the facts and circumstances of the case 

and, therefore, liable to be set aside and quashed.  

 

7. I have heard arguments canvassed by the learned counsels 

appearing for both the sides and also carefully perused the grounds taken in 

the memo of appeal including the evidence and materials available in the case 

record.  

 

8. During the course of hearing the learned counsel for the 

appellants has strenuously submitted that the judgment and order of 

awarding an amount of Rs.3000/- per month to the aggrieved party from the 

appellant/respondent  No.1 is not legally tenable in view of the  fact that the 

case of the aggrieved party is apparently barred by law of limitation as the 
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aggrieved party filed the petition in the year 2017 after about 24 years from 

the date of alleged occurrence. No explanation made by the aggrieved party 

for delay in filing the petition and that being so the case of the aggrieved 

person is barred outright by law but the learned trial court  misread  and 

misappreciated the evidence on record as well as the provision of Limitation 

Act and, thereby, arrived at a wrong finding and, as such, the impugned 

judgment and order warrants interference from this appellate court.  

 

9. Per contra, the learned counsel appearing for the respondent/aggrieved 

party has submitted that the learned trial court after evaluating the evidence 

on record as well as the implication of law involved therewith in proper 

perspective has rightly assessed the plight of the aggrieved party/respondent 

in granting an amount of Rs.3000/- per month  to the respondent/aggrieved 

party. In his further submission, the learned counsel appearing for the 

respondent/aggrieved party has stated that  the learned trial court has neither 

misappreciated the evidence on record nor misconceived the law and, 

therefore, the impugned judgment and order merits no interference.  

 

10. Before appreciating the competing arguments, on close appraisal of the 

evidence on record, it would evince that there is no dispute that the 

respondent/aggrieved party is the legally married wife of appellant/respondent 

No.1. There is also no dispute that after marriage they lived together as 

husband and wife in a domestic relationship. It is also admitted position that 

though marriage between the appellant/respondent No.1 and the 

respondent/aggrieved party was solemonised in the year 1974 but since 1993 

aggrieved party started living separately since 1999 as she was subjected to 

various cruelty by the appellant/respondent No.1 since after the birth of her 

daughter. The appellant/respondent No.1 has also categorically admitted that 

he married during the subsistence of the first marriage with the respondent/ 

aggrieved party an another woman who is the appellant/respondent No.2. It is 

also patent from the evidence of appellant/respondent No.1 side that he has 

not provided any maintenance to the respondent/aggrieved party since the 

time she has been residing separately and also has not enquired about her well 
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being. From the evidence which has been led by the side of the 

respondent/aggrieved party and from their cross-examination it has also 

emerged that respondent/aggrieved party has been able to prove that she was 

in domestic relationship with the appellant/respondent No.1 as defined under 

Section 2 (f) under the PWD Act. The evidence which has been brought into 

record also clearly displays  the fact that the respondent/aggrieved party was 

subjected to domestic violence as defines U/S 3 of the PWD Act. The evidence 

also vividly shows that she was subjected to economic abuse as well as verbal 

and emotional abuse.  

 

11. The evidence on record would also unequivocally demonstrate that 

respondent/aggrieved party is still the wife of the appellant/respondent No.1. A 

Hindu wife is entitled to be maintained by her husband. She is entitled to 

remain under his roof and protection. She is also entitled to separate residence 

if by reasons of husband’s conduct or by his refusal to maintain her in his own 

place or residence or for other just cause she is compelled to live apart from 

him. Right to residence is a part and parcel of wife’s right to maintain. Though 

the appellant/respondent No.1 has in no uncertain terms has disclosed that he 

has married another woman who is the appellant/respondent No.2 during the 

subsistence of his first marriage with the respondent/aggrieved party but he 

cannot debar his first wife respondent/aggrieved party who has certainly has a 

right to live in the shared house of the appellant/respondent No.1 till the 

marriage is dissolved in a manner known to law. The evidence put on the 

record by the parties does not show that the appellant/respondent No.1 

dissolve his marriage in accordance with law. Rather the appellant/respondent 

No.1 during the first marriage with the respondent /aggrieved party married 

the appellant/respondent No.2 breaching the Hindu Marriage of Law.  

 

12. In the context of the above factual score in the light of the evidence 

available brought into record “the present act of living” or “the past act of 

having lived together” in the shared household, appears to be a necessary 

concomitant in built of the definition of term “domestic relationship” either 
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singly or along with the respondent as held in the decision reported in S.R. 

Batra Vs. Tamanna Batra, AIR 2007 SC 1188. 

 

13. Situated thus, it is crystal clear that it is not necessary for a woman to 

establish her physical act of living in the shared household, whether at the time 

of institution of a proceeding or as a thing of the past. If there is a relationship 

which has a legal sanction, a woman in the relationship gets a right to live in 

the shared household. Therefore, she would be entitled to protection U/S 17 of 

the Act even she did not live in the shared household at the time of institution 

of the proceeding or had never lived in the shared household at any point of 

time in the past her right to protection U/S 17 of the Act, co-exists with her 

right to live in the shared house hold and does not depend upon whether she 

had marked her physical presence in the shared house or not. A marriage 

which is valid and exists on the relevant time, automatically confers a right 

upon the wife to live in the shared house as an equal partner in the joint 

venture of running a family. If she has a right to live in the shared household 

on account of valid and existing marriage she is definitely in a “domestic 

relationship” within the meaning of Section 2(f) of the Act and, whereby 

presence or absence from the shared household cannot belittle her relationship 

as anything other than a domestic relationship.  

14. Next plank of argument of the learned counsel for the 

appellants/respondent is that the Act of Protection of Women from Domestic 

Violence came into force from the year of 2005 and that the alleged 

occurrence in the instant case took place in the year 1993 itself. So, the 

alleged occurrence which had occurred before 12 years ago does not come 

within the ambit of the PWDV Act.  This apart, the respondent/aggrieved 

person filed in instant petition just in the 2017 that is after about 24 years from 

the date of alleged occurrence without explaining as to the cause of delay in 

filing the petition and, thereby the case of the respondent/ aggrieved party is 

barred by law of limitation. But, the learned trial court ignoring the provision of 

law of limitation and without properly appreciating the evidence on record 

arrived at a wrong finding which is not sustainable as per the provision of 
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PWDV Act. Though the learned counsel for the appellants/respondent made a 

laborious effort to persuade this court that the case of the 

respondent/aggrieved party is squarely barred by law of limitation for filing the 

same after 24 years from the date of alleged occurrence is found to be without 

any subsistence as this issue was clarified by the Hon’ble Apex Court in case of 

V.D.Bhanot vs Savita Bhanot (2012) 3 SCC 183 as to whether the 

conduct of the parties even prior to the commencement of the PWD Act, 2005 

could be taken into consideration while passing an order under Sections 

18, 19 and 20 fell for consideration and in the said case, the Hon’ble Apex 

Court held as follows: 

 “We agree with the view expressed by the High Court that in 

looking into a complaint under Section 12 of the PWD Act, 2005, the 

conduct of the parties even prior to the coming into force of the PWD 

Act, could be taken into consideration while passing an order 

under Section 18, 19 and 20 thereof. In our view, the Delhi High 

Court has also rightly held that even if a wife, who had shared a 

household in the past, but was no longer doing so when the Act came 

into force, would still be entitled to the protection of the PWD Act, 

2005,” 

 

15. In Saraswathy v. Babu a two-Judge Bench, after referring to the 

decision in V.D. Bhanot (supra), reiterated the principle. It has been held 

therein:- 

 “We are of the view that the act of the respondent husband 

squarely comes within the ambit of Section 3 of the DVA, 2005, which 

defines “domestic violence” in wide terms. The High Court made an 

apparent error in holding that the conduct of the parties prior to the 

coming into force of the DVA, 2005 cannot be taken into 

consideration while passing an order. This is a case where the 

respondent husband has not complied with the order and direction 

passed by the trial court and the appellate court. He also misleads the 

https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/1130386/
https://indiankanoon.org/doc/485875/
https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/1130386/
https://indiankanoon.org/doc/485875/
https://indiankanoon.org/doc/127362139/


 8 

Court by giving wrong statement before the High Court in the 

contempt petition filed by the appellant wife. The appellant wife 

having being harassed since 2000 is entitled for protection order and 

residence order under Sections 18 and 19 of the DVA, 2005 along 

with the maintenance as allowed by the trial court under Section 

20(1)(d) of the DVA, 2005. Apart from these reliefs, she is also 

entitled for compensation and damages for the injuries, including 

mental torture and emotional distress, caused by the acts of domestic 

violence committed by the respondent husband. Therefore, in 

addition to the reliefs granted by the courts below, we are of the 

view that the appellant wife should be compensated by the 

respondent husband. Hence, the respondent is hereby directed to pay 

compensation and damages to the extent of Rs 5,00,000 in favour of 

the appellant wife.”   

16. In view of what has been discussed above, in the light of the provision 

of law as laid down in the aforecited judgments, it transpires that 

appellant/respondent No.1 squarely comes within the ambit of Section 3 of the 

PWD act which defines “domestic violence” in wide term. A marriage which is 

valid and subsistence on the relevant day, automatically confers a right upon 

the wife to live in the shared house as an equal partner in the joint venture of 

running a family. If she has a right to live in the shared household, on account 

of valid and existing marriage she is definitely in a “domestic relationship” 

within the meaning of Section 2(f) of the Act and, whereby presence or 

absence from the shared household cannot belittle her relationship as anything 

other than a domestic relationship.  

 

17. In the instant case, it has already been noticed hereinbefore that the 

respondent/aggrieved party is admittedly the legally married wife of the 

appellant/respondent No.1 though the appellant/respondent No.1married the 

appellant/respondent No.2 subsequently during the subsistence of the first 

marriage with the respondent/aggrieved party without dissolution of marriage 

with appellant/aggrieved party in a manner known to law and that being so, 
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the respondent/aggrieved party has right to take protection guaranteed under 

the Protection of Women from Domestic Violence Act,2005.  

 

18. For all the reasons aforesaid, it is manifest that the learned trial court 

has rightly directed the appellants/respondent to pay RS.3000/- per month 

which includes house rent in favour of the respondent/aggrieved party after 

proper appreciation of the evidence on record and the implication of law 

involved therewith. Hence, I am constrained to hold that the 

appellants/respondent could not make out a case to justify interference with 

the impugned   judgment and order dated20.10.2018 under appeal. 

 

19. In the result, the appeal fails and stands dismissed on contest. The 

impugned judgment and order dated 20.10.2018 passed by the learned JMFC, 

Udalguri in connection with D.V. Act case No.15/2017 are hereby affirmed.  

 

20. Let a copy of this judgment be sent to the learned trial court alongwith 

the original case record.   

 

 Given under my hand and the seal of this court on this the 6th  day of 

June/2019.  

 

  Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 
 
 
 
 
 


